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commercial transactions financing
agreement, real property construction
or improvement financing agreement,
or an obligatory disbursement agree-
ment, see §§ 70.232, 70.233, and 70.234 of
this part, respectively. For provisions
relating to the protection afforded to a
security interest coming into existence
by virtue of disbursements, made be-
fore the 46th day after the date of tax
lien filing, see § 70.146 of this part. For
provisions relating to priority afforded
to interest and certain other expenses
with respect to a lien or security inter-
est having priority over the lien im-
posed by 26 U.S.C. 6321, see § 70.147 of
this part. For provisions relating to
certain other interests arising after tax
lien filing, see § 70.231 of this part.

(26 U.S.C. 6323)

§ 70.146 45-day period for making dis-
bursements.

Even though a notice of a lien im-
posed by 26 U.S.C. 6321 is filed in ac-
cordance with § 70.149 of this part, the
lien is not valid with respect to a secu-
rity interest which comes into exist-
ence, after tax lien filing, by reason of
disbursements made before the 46th
day after the date of tax lien filing, or
if earlier, before the person making the
disbursements has actual notice or
knowledge of the tax lien filing, but
only if the security interest is:

(a) In property which is subject, at
the time of tax lien filing, to the lien
imposed by 26 U.S.C. 6321 and which is
covered by the terms of a written
agreement entered into before tax lien
filing, and

(b) Protected under local law against
a judgment lien arising, as of the time
of tax lien filing, out of an unsecured
obligation.
For purposes of paragraph (a) of this
section, a contract right (as defined in
§ 70.232(c)(2)(i) of this part) is subject,
at the time of tax lien filing, to the
lien imposed by 26 U.S.C. 6321 if the
contract has been made by such time.
An account receivable (as defined in
§ 70.232(c)(2)(ii) of this part) is subject,
at the time of tax lien filing, to the
lien imposed by 26 U.S.C. 6321 if, and to
the extent, a right to payment has
been earned by performance at such
time. For purposes of paragraph (b) of
this section, a judgment lien is a lien

held by a judgment lien creditor as de-
fined in § 70.143(g) of this part. For pur-
poses of this section, it is immaterial
that the written agreement provides
that the disbursements are to be made
at the option of the person making the
disbursements. See § 70.143 (a) and (e) of
this part for definitions of the terms
‘‘security interest’’ and ‘‘tax lien fil-
ing,’’ respectively. See § 70.144(a) of this
part for certain circumstances under
which a person is deemed to have ac-
tual notice or knowledge of a fact.

(26 U.S.C. 6323)

§ 70.147 Priority of interest and ex-
penses.

(a) In general. If the lien imposed by
26 U.S.C. 6321 is not valid as against an-
other lien or security interest, the pri-
ority of the other lien or security in-
terest also extends to each of the fol-
lowing items to the extent that under
local law the item has the same prior-
ity as the lien or security interest to
which it relates:

(1) Any interest or carrying charges
(including finance, service, and similar
charges) upon the obligation secured,

(2) The reasonable charges and ex-
penses of an indenture trustee (includ-
ing, for example, the trustee under a
deed of trust) or agent holding the se-
curity interest for the benefit of the
holder of the security interest,

(3) The reasonable expenses, includ-
ing reasonable compensation for attor-
neys, actually incurred in collecting or
enforcing the obligation secured,

(4) The reasonable costs of insuring,
preserving, or repairing the property to
which the lien or security interest re-
lates,

(5) The reasonable costs of insuring
payment of the obligation secured (in-
cluding amounts paid by the holder of
the security interest for mortgage in-
surance, such as that issued by the
Federal Housing Administration), and

(6) Amounts paid to satisfy any lien
on the property to which the lien or se-
curity interest relates, but only if the
lien so satisfied is entitled to priority
over the lien imposed by 26 U.S.C. 6321.

(b) Collection expenses. The reasonable
expenses described in paragraph (a)(3)
of this section include expenditures in-
curred by the protected holder of the
lien or security interest to establish
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